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Part |
INTRODUCTION

1 WHAT'S AN ESTATE??!

1.1 Overview

When a person dies, he becomes a “decedent.” His “estatbéishaos he leaves behind. The
survivors are thrown into a strange world, overgrown withatvn jargon, that confuses even the
experts. This presentation gives you an overview of esti#dtdecedents in Texas. It should help
you understand the jargon and the procedures availabletoto/deal with an estate.

1.2 Basic Elements

In every estate the survivors are concerned with:

o> The property the decedent had at death.
> The debts the decedent had at death.
> Who gets what.

> Who's in charge (if anyone)?

1.3 Property

Property means everything the decedent owned (not jusestatie). Sometimes it’'s easy to count
the assets. But people own an astonishing variety of prppleese days. These properties fall
into two different kingdoms: the probate and non-probatets If the decedent was married,
the survivors may be faced with sophisticated concepts oitah@roperty rights. If the decedent
shared interests in property with others (joint bank act®eome to mind), it may be tricky to
figure out what belongs in the decedent’s estate. Sometimeesutvivors have to search for assets
because the decedent was secretive or had poor records.etbdemt may have assets that are
hard to detect (such as rights under a stock options plan)e#thw decedent may, for federal tax
purposes, be deemed the owner of property he gave away lifatie or never actually owned.
Sometimes you learn that your decedent was the beneficiaygtadinother estate that was not
correctly handled — two estates to clear! Finally, if theetbent died as the result of a tragic event
like an accident, the death itself may itself result in newparty rights for the estate or certain
survivors.

LCopyright 2009 by Henry C. McFadyen, Jr. All rights reservelis means copy this right away and pass it on to
a friend. Read this for information; get a lawyer for legabiae.
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1.4 Debts

The law attempts to require that the decedent’s debts bhatiged before the survivors can enjoy
the inheritance. Of course, debts includes ordinary billd the expenses of final illness and the
funeral. But there can also be business debts that are haid tblown quickly like obligations
under contracts, child support, personal guaranties,iagdtlon under way. And the debt that can
really surprise you is unpaid back taxes!

1.4.1 Who bears the burden?

In most estates, the debts are paid without problems. Blagifiecedent had a lot of debts, this can
quickly become problem numero uno. What creditors shouldpayy, and who bears the burden
of paying them? Some of the decedent’s properties are |fabléebts — and some are exempt.
Debts tend to fall on the kingdom of probate assets first arith@kingdom of non-probate assets
only if the probate assets are exhausted. If the decedendifiacent beneficiaries for different
properties, some of the beneficiaries may get wiped out bisdetnl some may get off scot-free.

1.4.2 Buyer beware

The survivors who inherit are sometimes not the only personserned about debts. If you are
buying something from an estate, you want to be sure you ganditle with no lien for the debts
of the decedent. For an (extreme) example, if the decedestede did not pay federal estate taxes,
there can be a lien on real property of the estate for as lod§ gears. If you buy land that went
through the estate, the IRS can sell the land out from undetgyeollect the taxes even though
you were an innocent purchaser who paid fair value.

1.5 Who Inherits?

In addition to being richer than any other people in histomgny of us marry and divorce a lot,
have children with different spouses, and have half-bladdtives and step-children. And then
there’s an increasing number of children born outside rageri adoptions, test-tube babies, and
the like. There can be a colorful crowd at the funeral. At ttleeoend of the curve, more people
outlive their close relatives and friends and die alone.h@ajuestion who inherits comes up more
often than ever before.

It can get pretty wild. For example, after X dies, it appeaet his children born to wife 1 inherit
through a will he wrote three years before his death. Sooreshete appears to be settled. But
almost two years after X’s death, wife 2 finds a will X wrote aekéefore he died. That will
leaves everything to wife 2. If the later will is admitted toopate, which is quite possible, the
children will be “unheired” and wife 2 will inherit. And whatbout an innocent buyer who bought
property from the children in the meantime? Does he have tjted



1.6 Whoisin Charge?

Many estates are concluded by just falling off the log. Magthgou have to do is to pay the bills
and collect a bank account left to you, say, through a rigtgusfivorship. You just present the
bank with a death certificate for the decedent, and you are.dBut if there is any substantial
work to be done, somebody may have to be put officially in chafde most general term for that
person (or corporate trustee) is the “personal represeatalin Texas, however, you will never be
appointed with the title “ personal representative.” Mopedfic designations are used in Texas
for different situations. The most common titles are:

>> Independent executor — used when there is a will and the éxewaill basically operate
free of court control.

o> Dependent executor — there is a will, but the court will sy the executor closely.

> Independent administrator — there is no will, but the hemmsvince the court to appoint the
administrator to operate free of court control.

> Dependent administrator — there is no will and the estatebegikupervised closely by the
court.

In the rest of this presentation, | will frequently refer teetpersonal representative as the “PR.”
Whatever specific title the PR has will be spelled out in a doent the PR gets from the clerk of
court called “Letters.”

1.7 Most Common Estate

So now you are ready for an example: The most typical PR insexa widow who is named
as independent executor in her husband’s will. If the wid@tedmines she will need “Letters
Testamentary” to handle the estate, she will then offer tliéawprobate. She will be be appointed
independent executor and get her Letters Testamentaryolhave much Latin, you will know
that the female is “executrix.” This presentation is uniyex

2 STATE LAWS AND FEDERAL LAWS

2.1 State Laws

States (Texas, Oklahoma, New York, etc.) provide most ofatws about ownership of property,
marriage rights to property, and inheritance. All the stdtave similar goals in these fields, but
the particular laws and the jargon of each state can be gifigeemht. So if you picked up some
knowledge about estates in another state, that's greatyeoutireful to focus on the Texas way
of doing things. (Matters can really get confusing if you égvoperty in several states (or other
countries), each with its own peculiar rules.)



2.2 Federal Laws

The federal government also has laws that apply to propeatyens and estates. For example, the
federal government taxes larger estates. The point helnatisite word “estate” in federal tax law
means what the IRS will tax and may have little correlationh® word “estate” at the level of
local law. For example, Mr. Riche put all his very valuablsets into a living trust successfully
designed to “avoid probate,” and no will was filed after hiatthe If the local probate judge checks
the computer, there is no estate for Mr. Riche on file at thet¢muse. But the trustee of the living
trust will have to file a federal estate tax return and pay afeistate tax.

3 WHAT'S PROBATE?

The word “probate” has several meanings depending on thiextorThe narrow meaning is the
legal process of filing a will or otherwise dealing with anagstin a probate court. The broadest
meaning is the whole process of dealing with the estate, rotigthich may have nothing to do
with a court case. And somewhere between is the concept bapF@ssets, which | discuss in the
next section.

4 PROBATE AND NON-PROBATE ASSETS

| already mentioned the two kingdoms of properties: the at®land non-probate assets. At this
point we should discuss the differences between the kingdom

4.1 Probate Assets

These are the mostly old-fashion things that people havayswwned. Good examples would
include land and mineral interests in the name of the deded®ck certificates or accounts at
financial institutions in the name of the decedent alones wéh titles in the name of the decedent
alone, furniture and household goods, art works, tools,cotthing. On the death of the owner,
the will says who inherits these items. Or if the decedentriawill, the law of intestacy says who

inherits. So the hallmark of a probate asset is that there ontract or form associated with the
asset designating who gets it when the owner dies. You haye torther to figure out and prove

who will get the property. Well, the Latin word for prove isrgbare,” and that is why we say we
go through probate to determine the new owners of the prppert

4.2 Non-probate Assets
4.2.1 Definition

For a great many estates, the non-probate assets are margantghan the probate items. The
hallmark of a non-probate asset is that it passes at deabhdaeg to a contract the owner made, or
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form he filled out, with the entity from whom he acquired theets You can establish immediately
who gets it, often by reading a beneficiary designation foffine beneficiary usually collects
the asset by identifying himself and presenting his claigetber with a death certificate for the
decedent.

Non-probate assets tend to be new-fangled products of madenmerce. Because these assets
go directly to the new owners, they usually have no contattt thie probate process. They are not
in the “probate estate” of the decedent.

4.2.2 Examples
Here are some of the most common non-probate assets:

> Life insurance
>> Retirement plans

o> Special bank accounts (“multi-party accounts”)

— Survivorship accounts
— Pay on death accounts

> Annuities purchased from an insurance company
> Government bonds

> A funded revocable living trust for property management

4.2.3 Switch hitter

You can convert a hon-probate asset into a probate item legtdig through a beneficiary form
that the asset go at death to the estate of the decedent. &opkx the beneficiary designation
form of an insurance policy might read: “Pay on death to myewdr if she does not survive me,
to my estate.” Then if the wife survived, the insurance wqudds as a non-probate asset. If the
wife did not survive, the insurance would then be a probatetgsgyable to the PR of the estate.

4.2.4 The gorilla— the funded living trust

This is not the place for a detailed discussion of all the poobate assets. But perhaps we should
dwell a bit more on the 1000 Ib gorilla in this group, the fuddevocable living trust for prop-
erty management. If you set up such a trust and put all yoysgstg in it, you technically don't
own any thing any more. Your stuff belongs to a trustee. Atrydeath, the trust keeps right on
chugging (if things are done right) and you may completebyidithe probate court. But there may
still be plenty of probate work to do (in the broad meaningha word) such as filing insurance
claims, dealing with creditors, paying taxes, running beasses, selling assets, funding new trusts,
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and distributing assets. The rules in the Texas Probate,Jedas Trust Code, and related statutes
were pretty much written when no one had even heard of a fureleatable living trust for prop-
erty management. Also, the Internal Revenue Code and theuRS were written with the idea
in mind that there will usually be a probate estate with arceta. So if you are involved with an
estate based on a funded revocable living trust and themoanplications, you may find yourself
in terra incognita.

5 WITH OR WITHOUT WILL

Probate assets pass either by a will or by intestacy. If eopedes with a will that is admitted to
probate, we say the decedent dies “testate.” If there iswillathe decedent is said to have died
“intestate.”

5.1 Testate
5.1.1 Whatis a will?

Normally a will is a document signed by the person makingatled the “testator,” which shows
the intent to dispose of property at death while reservimgritht to revoke. Wills may appear in
several forms.

5.1.1.1 Lawyer will The typical will is a formal document prepared by a lawyer. pfevent
forgery, a typewritten will must be signed before two witeeswho also sign it. In Texas, a decent
will should have an additional page called the “Self-Prgviffidavit.” This is not really part of
the will. It's a kind of tiny court case where the Notary Paldits in for the judge. If the Self-
Proving Affidavit is done correctly, the withesses don’t éde come to court when the will is
“proved up.” This procedure saves the witnesses and théveus\a great deal of trouble.

5.1.1.2 Handwritten will A handwritten (or “holographic”) will is legal. It may not bas
good as the will a lawyer would write, but if sure can beat dymthout a will. To be legal, it
should be entirely in the handwriting of the decedent andegigoy the decedent. No witness or
notary is needed. (It's easy to forge someone’s signaturtat’® hard to forge a whole paragraph
of a handwritten will.)

One reason the law allows the handwritten will is to let peaplake a will in an emergency.
Handwritten wills have turned up on hotel stationary, thekiseof envelopes, on note papers, and
other odd places. Sometimes a valid handwritten will is tbim what appears to be a deed,
contract, or lease. So if you find anything the decedent wsp&aking of disposition at death, it
may be a will.



5.1.1.3 Codicil A *“codicil” is an amendment to a will. It can be done with therfalities of a
lawyer will or be handwritten. If you have more than one testatary document, you first see if
the later document revokes the earlier one. If not, you tmega all the valid document together.
The biggest mess I've seen along these lines was a will with codicils.

5.1.1.4 Oral will On August 30, 2007 Jack was horribly injured on a constracsite. Just
before they put him on CareFlite, he said to his three co-emrknd to the paramedics, “I don'’t
have no will, so if | die, | want my girlfriend Sadie to have nmuck, my furniture, and this here
lottery ticket.” That afternoon, Jack died. The next dag ticket came up with the powerball.
Well, I want Sadie for my client. Jack probably made a valia avill (a “nuncupative will”). The
oral will was made in extremis when Jack had no chance to dateewmill. It applied only to
personal property. And there are plenty of good witnessasydd might imagine, an oral will is
pretty rare; in fact, I've never heard of one in my practicdaeTonly reason | bring this up is to
make this offer: if you have an oral will, I will give a discouto handle the case. | would like to
handle a nuncupative will once in my career. But hurry. Thgislature abolished the oral will
beginning September 1, 2007. If Jack had his accident ordthabr later, he died intestate.

5.1.2 What do you do with the will?

5.1.2.1 No probate required There are times when you hold a perfectly valid will of a dece-
dent, but you see no need to use it. Perhaps the decedenedidllthirst and later made arrange-
ments to dispose of all his property by non-probate meangoufcan handle all the business of
the estate without having Letters Testamentary, there mneayobpoint in going to the trouble of
probating the will. There is no law requiring you to file a widk probate just because it exists.

5.1.2.2 Four-year deadline You normally have 4 years from the death of the decedent tdeec
if there is a need to file the will for probate. But caution, eriaur years pass, the will is late, and
you may not be able to get it probated thereafter. Way too rpaoyle sit too long on a will that
they need to probate and then get frustrated by the fourryéar

5.1.2.3 Delivery of will to clerk is different from offering for probate There is a statute that
says you are supposed to “deliver” the will of a decedent éodlerk of the court. This law by
custom doesn’t mean what it appears to say. It is really apbtdto law.” If you have what may
be the will of a decedent and you feel uncomfortable abothétwill is a hot potato. You can get
rid of the hot potato by turning over possession of the docurtethe clerk. The clerk then keeps
it for anyone to inspect and possibly file for probate. Youlvdey of the hot potato is entirely
different from offering the will. Offering the will is doneybsomeone with an interest in the estate
who files a court case asserting that the document is the ftue w

5.1.3 Why do you have to take the will to court?

You may know for sure that a document is the true will of theedtsmnt, but nobody else does. A
will has no legal force until the court accepts it. Sometimekecedent will make a series of wills
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over a period of time, and the court must decide which docusee valid.

o> There was a deranged old lady in Dallas a few years ago wheevarad delivered wills to
many of her friends and relatives. She gave a will to her yardand another to a plumber
who came to her house once (so the story goes). After her deatie 37 wills came to
light. The court appointed a special master to collect @lwlhlls and arrange a settlement
out of court to deal with most of them.

> Sometimes the person named in the will as executor goes éwiih the will (that has
not been offered for probate) and claims to be the executhis i§, of course, improper
because you do not become the executor until the will is dddhithe judge approves your
appointment, and you take the oath of office. Still, somesimh&orks! But well-informed
people will not deal with you until you get those famous Lett€estamentary.

5.2 Intestate

If no will is offered to probate, the decedent died “intestatfou then figure out who inherited the
property by identifying the survivors and applying the lalwrdestacy.

5.2.1 Decedent not married

If the decedent was not married, the property goes to clml¢hed their descendants). If there are
no descendants, the property goes to the parents in equaksHaone parent is deceased, half
goes to brothers and sisters of the decedent (or their déaots). If there be no such brothers
and sisters of the decedent (or their descendants), alltgaége surviving parent. If there is no
surviving parent, it can really be fun to search for and firel"taughing heirs.”

5.2.2 Decedent married

If the decedent was married, the first step is to figure out vhaperty the decedent had and
whether each item was community or separate property.

5.2.2.1 Community property The surviving spouse first gets his half of the community by
virtue of being the surviving spouse. If the decedent hadeszeindants, his half of the community
also goes to the surviving spouse. If the the decedent hagéants who are also the descendants
of the surviving spouse, the surviving spouse gets the @etisdpart of the community. But
here’s the rule that surprises people: if the decedent haddlé @ other descendant who is not
a descendant of the surviving spouse, the decedent’s hiteatommunity property goes to the
child (or other descendant) and not to the surviving spouse.

This step-child situation can be a real killer. The stegecgets half of the community property
saved by the decedent and also half of the community propaugd by the surviving spouse! (A
lot of people these days have step-children. If you have matédd, be sure your spouse has a
will!)



5.2.2.2 Separate property If the decedent has descendants, two-thirds of the deceqbemt
sonal property goes to them and the balance goes to the sgndpouse. And oh, joy! The
surviving spouse also gets a life estate in one-third of theedent’s separate real property. If
the decedent has no descendants, the surviving spousellgbis decedent’s separate personal
property and at least one-half of his separate real estatedhbt).

5.2.3 Bad Parents

In some situations involving abandonment or crimes, a pgebaurt can disinherit a “bad parent.”

6 FRONTIER LAW

The basic policy of Texas probate law is to get the properth¢onew owners as fast as possible
with a minimum of fuss. It's rough-and-ready frontier law.

6.1 Title Passes at Moment of Death
Texas law says that title to the decedent’s property passéantly at the moment of death to the

new owners in one manner or another. (You may not know foreggome time who all of them
are.)

6.1.1 Probate assets

The title to probate assets passes at death to the new owrdgsaistatute. This statue works the
same whether there is a will or the decedent died without leawd was intestate.

6.1.2 Non-probate assets

The statute | mentioned above was written at a time when mobgpe assets didn’t exist. But
non-probate assets pass at the moment of death by contrdleg esult is the same.

6.2 Lien for Creditors

There is a “lien” on the property passing at death in favoreéidors of the decedent. The creditors
can sue the heirs directly to enforce their lien.

6.2.1 Probate assets

The lien works the same on probate assets whether there i @r the decedent died intestate.
But the lien applies only to probate assets.



6.2.2 Non-probate assets

There is no lien on non-probate assets because they pasdegouitsbate and there’s no way for

the lien to attach. In addition, several of the most impdrtaom-probate assets — life insurance
and retirement plans — are exempt from creditors. This isohlpm in the Texas law of estates.

The original system of running all the assets thru the pebatate subject to the lien was fair to

creditors and beneficiaries. But the original system has laeéeast partially undermined by the

creation of non-probate assets that get around the lienw/statutes have been passed to try to
put some of the burden of debts on non-probate assets:

6.2.2.1 Multi-party accounts There is a Texas statute that gives creditors a shot at cear
probate accounts at banks and other financial houses. hetis txample. Suppose the decedent
left all his probate property to his good son and left a bardoant by right of survivorship to his
bad daughter. The decedent thought the son would get moss$ estate and the daughter only
a specific amount. But, alas, there were lots of bills andscogfinal illness that wiped out the
probate estate. The son got nothing and the creditors widraagtpaid in full. Meanwhile the
daughter collected her bank account. The statute sayshatéditors can try to collect from the
daughter. So maybe she settles for 10 cents on the dollartiéirtths an inheritance. The statute
gives no relief to the son who did all the work of the estate goichothing.

6.2.2.2 Federal estate taxesThere is a Texas statute and there are provisions of thenhidter
Revenue Code that attempt to cause the burden of feder& ¢sxato fall fairly on the probate
and non-probate beneficiaries. But these statutes caw &abif the will is poorly written. Here’s
an example. Suppose a wealthy man left his probate estategtnia simple will to his son from
his second happy marriage. He left his roll-over IRA to hisiglater from his earlier unhappy
marriage. The roll-over IRA was invested in dot.com stotka got white-hot just about the time
the decedent died. The simple will says for the executor jotpa death taxes from the probate
estate. The IRA is included in the estate for estate tax papand the tax wipes out the probate
estate. Because the simple will said to pay taxes from tlaegghere is no help from the Texas
statute on this nor does a federal statute cover this Stuati

6.3 PR has Only Possession

As we saw earlier, a PR may be appointed. How does the PR dmitttitle to the assets has
already passed to the heirs? Well, by statute, the PR is g@raporary right of “possession” of

the probate assets. Then the creditors can't sue the headtlglj instead they must work with

the PR. The PR will have various techniques available toigeolvenefits to some of the survivors
ahead of the creditors. He will then deal with the creditéiimally, he will release what'’s left to

the owners (who got title at the moment of death).

Passage of title at death to the owner is a concept from thel&@vtradition of Europe (as is the
Texas system of community property for married persons)s Thxas law is different from the
law in most places in our country. In most of the states, tle®tyis that title passes from the
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deceased to the PR. Only after the PR finishes with the esiatetde property go to the heirs, and
then by formal transfer from the PR.

The Texas theory has several ramifications:

> Nobody in Texas seems to know for sure how to correctly selperty from an estate with
a PR:

— For real property, the issue is who signs the deed. Well,ahedn this is whatever
the title company closing the sale declares the law to be.allysthe heirs are asked
to sign the deed and the PR is asked to sign too. If you canthgeheirs to sign, the
task then will be bolster the authority of the personal repngative to sign alone. This
works better in practice than you might think. The title cangs have an incentive
(the premium earned on the sale of the title insurance pol@ynake the sale. They
are flexible and practical and take on a fair amount of risksiate situations to close
sales.

— When selling personal property, the emphasis seems to bettinggthe signature of
the PR. Often you are dealing with lawyers in other stateslagylare used to the idea
that the PR has title to the property that he can transfer hitlsignature.

o> The estate is not a legal entity in Texas (as is an individuabgporation). You can’'t sue an
estate. You must either sue the heirs directly or the PR ifrasebeen appointed.

7/ NEED FOR ADMINISTRATION

Now we are down to the last subject we must cover in our intctido to the Texas law of dece-
dents’ estates — the concept of the need for administrathimen you approach any estate, there
are two over-arching themes that will concern you:

> How can you pin down who inherits?

> Will there be a need for administration, and if yes, whaté&s ¢heapest way to do that?

Let’s briefly consider each of these themes.

7.1 Here'sto the Heirs

Texas frontier law encourages heirs, who received titth@ttoment of death, to collect the assets
themselves (rather than impose a layer of formality on tleegss by appointing a PR to conduct
an administration). Various procedures have been devisaliaw this in proper cases by clearly
identifying the heirs.
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7.2 Role of the Probate Court in Administration

On the other hand, the law recognizes there will be situatioinere a PR should be appointed to
administer the estate. The PR is appointed by invoking thediction of the probate court. When
the probate court takes jurisdiction of an estate, the gurestises as to what responsibility the
probate judge has in the matter. Now you may know that a jufigecourt of general jurisdiction
can't be sued if he makes a bad decision. He has judicial intjnuithe purpose of judicial
immunity is to allow the judge to make honest decisions witlfear of retribution from lawsuits.
But a probate judge doe®t have judicial immunity when he supervises an estate. Thggwdn
wind up being personally liable if he does something thatr@asgly negligent and causes loss to
the estate. The purpose of this rule is to make sure the judgbevcareful in supervising the
administration of estates. A corollary of this rule of judidliability for estates is the rule that
estate administrations will not be lightly opened — you hiavehow a need.

7.2.1 No need required for independent administration

Right away we hit a big exception. If the will appointsiadependent executor, it is not necessary
to show a need for administration. As soon as the judge appthe independent executor, the
judge gets rid of the case for most purposes and no longerdnasimal responsibility. So the court
cheerfully approves independent administration reqdesteéhe will without an examination of
need.

7.2.2 All other administrations require a need

To get any other administration going, you have to conviheecburt that it's needed. If there are
two or more debts, the court must grant the administratidve gurpose of this rule is to insure to
all estates a forum to deal with the claims of creditors. Ifiyan show it's necessary to have an
administration to collect on assets of the estate, the ecoust grant administration. There may be
other good reasons why a PR with Letters should be appoiBigdlexas would prefer for you to
handle the estate without an administration.
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Part Il

TEXAS PROCEDURES FOR ESTATES

8 SIXWAYS TO CLEAR AN ESTATE WITHOUT ADMIN-
ISTRATION

8.1 Affidavits of Heirship

Let's say your mother dies, and you are the only heir. Yourhaotvrote a nice will leaving
everything to you, and you are named the independent exedatoare able to collect most of the
assets by non-probate means discussed earlier in thisyaéea. Then you pay the bills. Finally
you are left with your mother’s homestead and a stock ceatdiin her name only. You want to
sell the house and stock. Do you have to go to court and probateill? Well, maybe not.

All you have to do now is sell the homestead and the stock, adéniTexas law title has already
passed to you by intestacy (the same as provided in the Withv do you convince somebody that
you are now the true owner without using the will? In Texas, pinactical custom has arisen to
allow you to prove you are the true owner just by getting sotherfolks to swear that you are!
What you need is two upstanding persons who have known youhfdéor a long time and who
will sign a paper, under oath, setting out the facts thatbdistayou as the only heir. The paper
they sign is called an “Affidavit of Heirship.” The affidavit$ heirship have to be carefully written
by someone who know enough about the law to make it completeanvincing. The affidavits
don’t make anyone do anything. They are only as good as tleay & be to the person to whom
you present them.

8.1.1 Selling the homestead

You have a buyer for the house and it’s time to close. The ¢ilepany will probably be quite
happy with your affidavits of heirship, especially since yold them early of your intentions and
they reviewed the affidavits then. Based on the affidavitsyaua promise to protect them if there
is trouble, they will likely close the sale and issue a pobtyitle insurance for which they charge
a tidy premium.

8.1.2 Selling the stock

Now for the hard part. The stock certificate is for a famous gany. You want to get the title
changed to your name so you can sell the shares. The compsiappainted an out-of-state bank
to keep track of the owners of record of its shares. This bardalled the “transfer agent.” You
call the transfer agent, and they send you a package of dotaraed a letter asking for the your
“Letters Testamentary.” Clearly, the transfer agent wamwts to probate the will. The transfer
agent is not being unreasonable. If the transfer agentssstoek to the wrong person and the true
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owner later appears, the transfer agent must issue the atiack and is responsible for the loss.
The transfer agent has seen every trick in the book and haseltto be careful. And unlike the
title company handling the real estate sale, the transfentagas no incentive to take on a risk to
help you. They are only paid a few dollars for handling thengjeeof title.

Your next step is to call again and try to explain the situatidou can appeal to a supervisor and
eventually work your way up to a lawyer in the legal departm@ill they eventually accept your
affidavits of heirship and put the shares in your name? Pighas, if you don’t blow your cool
and frighten or anger someone.

So you see the problem. Whether you can clear the estatewviis@ing for an administration
depends on the circumstances of the estate and your abilitgge. If you have several stock
certificates, it may be more practical to use the will and bee@xecutor rather than to clear the
estate informally.

8.2 Small Estates Affidavit

If the value of the probate estate (not counting the homd¥ie&50,000 or less and certain other
conditions are met, you may qualify for a “small estates’geaure. This is just a fancier version
of the affidavits of heirship mentioned earlier. All the Isetis well as two disinterested witnesses
sign sworn statements about the family tree. The smallessttidavit is filed with the clerk of
court and is examined by a probate judge who will approve &gk for improvements. When
completed, the affidavit remains on the public record. A copthe order of the court approving
the small estates affidavit is supposed to encourage penstiting assets of the estate to turn them
over to the heirs. In practice, | have used this only in situret where a bank or stock brokerage
firm insisted on something signed by a judge and agreed inngdvep honor the small estates
affidavit.

8.3 Determination of Heirship

Now we come to the “gold standard” for establishing the idgmif the heirs: the determination of
heirship case. Let’s suppose the decedent died intestdtégwo heirs and an estate with several
stock brokerage accounts worth $300,000. All the bills ail @nd there is nothing left to do
except collect the accounts. Well, brokerage houses wileggly not accept mere affidavits of
heirship with so much at stake. The estate is too big to hamitditea small estates affidavit. There
are no creditors, so there is no sure-fire need for an admwatit. After mulling things over,
the legal department at the brokerage house may requesemnitgtion of heirship case in the
probate court. They want the comfort of a court order.

Now even though this is a court case, no on-going administratill be created. The court will
only make a finding of the identity of the heirs. The heart & tase will be the same thing we
used in the affidavits of heirship and the small estates pree the sworn statements of two
witnesses who knew the family. But for the court case thelibsiadditional safeguards to make
the process more reliable and reduce the chances of missimgja

> A notice of the case will be published in a newspaper.
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> The two witnesses will testify (often) in court in person endath.

> The court will appoint an independent lawyer, called theragy ad litem, to investigate the
facts of the case and try to find heirs that have been overtbokke ad litem will make a
report at the hearing.

>> At least one of the persons claiming to be the heirs will tg&ti court under oath.

If the proof of heirship is convincing, the judge then desid#no inherits what and the conclusions
are put in an order signed by the judge. Anybody who relieshadrder determining the heirs
is discharged from further liability when he turns propestser to the heirs. Of course, no matter
how careful you are, a mistake can be made and an missingdrestow up later. But his only
recourse would be to ask the other heirs to share the inheetaith him.

The determination of heirship case is not cheap and can skermJerkill. But sometimes un-
known heirs are found. | was appointed ad litem in a case wiherdecedent had no descendants
or other close relatives. Nine heirs through the motheds sif the family claimed the estate. |
found 93 more heirs on the father’s side.

8.4 Muniment of Title

Sometimes a will is available that may name an executorheuetis no need to do anything except
show the beneficiaries in the will who inherit. If all the debtave been paid (other then mortgages
on the homestead), you may want to offer the will “as a muniroétitle.” The word “muniment”
means badge or proof of ownership.

For example, suppose the only thing left to do is to take chtheotitle to the decedent’s home.
The will leaves the home to one of three children. In thisaitin, the inheritance by intestacy is
different from the terms of the will, so you can’t use the BBip procedures described earlier in
this presentation. So you start a court case on the will thatlhe sole goal of establishing the will
as proof that the home passed to the one child. Thereaftariliftaperates like a deed. No PR will
be appointed and there will be no administration.

This procedure only saves a little money when compared to@dependent administration by an
executor. If there is any possibility you might need Lett€estamentary later, it's safer to be
appointed executor.

8.5 Community Administration

| know, the title of this subsection uses the word “admigistm.” But the procedure | describe
here is misnamed and is not a court administration. Trust me.

Say your spouse died, you had community property with hird faspart of the community passed
to his children. There are bills to pay. Your husband left b, Wwut every penny counts. You may
be able to handle this situation without the expense of gtorgpurt. A special statute says you
can on your own as the survivor of the marital partnershighédollowing:
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> Collect (based on a special affidavit you make) the decesléngl paycheck ( including
unpaid sick pay and vacation days).

>> Take possession of community property owned by the decedent
>> Sell, lease, or borrow money on community property to paydiias.
o> Collect claims due to the community.

o> Take other steps to protect the community property untdl divided among the heirs.

In the past, this was called an “unqualified community adstiation.” Now it is just called “com-
munity administration.” Alas, it is not used much becausthefpractical problems of convincing
the people you must deal with that it is safe for them. They terfeel better if you can give them
a copy of “Letters.”

8.6 Order of No Administration

Let's suppose a young widow is faced with debts run up by heband. The law gives a family
allowance of one year’s sustenance to the surviving widod mmor children. If the family
allowance will be more than the assets of the estate, thdrdevnothing left for anybody else
including creditors, persons named in a will, or other hdimghis situation, the surviving spouse
can shake off everybody by filing an Application for Order af Rdministration with the court.
The judge should award a family allowance. If it proves to lrerthan the assets, then the judge
should assign all the assets to the widow. The widow showdd tie able to collect the assets
without regard to the claims that others might have if thatesivere larger.

9 WHAT'S INDEPENDENT ADMINISTRATION?

If you can’t avoid an administration, at least you can try ez it as simple as possible. Texas
frontier law has a real winner for you — independent admiatgin. You do go to court one time.
But after that, the judge turns the estate over to you to laindiependent of court control. It's one
of the most consumer-friendly methods of handling estdiatis available in the United States.

9.1 Usually in the Will

Most Texas wills denote the executor as “independent,” &iadl is probably enough by itself.
In addition, Texas wills normally have something like thdaring language: “I direct that no
other action shall be had in the probate court in relatiorheodettlement of my estate than the
probating and recording of this will and return of an invegt@ppraisement, and list of claims
of my estate.” This rather quaint formula is, of course, atquoom the old statute creating
independent administration.
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9.2 Or Just Ask

Sometimes the will doesn’t have the classic Texas langubgeatandependent administration.
Maybe the will was written in another state or the decedentevihe will himself using a printed

form from a bookstore. Well, don’t despair, you can ask thaggito appoint an independent
executor anyway. If the decedent died intestate (with nd),wibu can even ask the judge to
appoint an independent administrator of the estate.

Of course, there is a special procedure for asking the junigihis kind of break. All the beneficia-
ries of the estate must be notified and must join you in aslonghfe independent administration.
Sometimes this is expensive or politically inconvenientndAf there is no will, the judge may
require you to complete a determination of heirship caserbahdependent administration will
be considered.

In the next section of this presentation, | will focus on treem — the independent executor
appointed by a will.

10 THE NORMAL COURSE OF AN INDEPENDENT AD-
MINISTRATION

Here are the steps in a typical independent administraBenause this is by far the most common
type of administration in Texas, | will cover the elementslad court case in considerable detail.
| will only briefly discuss the work of the executor done indedent of the court. To reduce
repetition, | will call the independent executor simply tlegecutor.”

10.1 Offer the Will.

You offer the will for probate by starting a court case in tlzene of the decedent. To do this, you
must be an “interested party” who will benefit from the sustelsprobate of the will. When you
offer the will, you become its champion and are vouching ferauthenticity to the best of your
knowledge.

>> You start the case by having your attorney work up a pleadaiigd the “Application for
Probate of Will and for Issuance of Letters Testamentarythls Application you are called
the “Applicant.” Only the attorney needs to sign the appiaa The application is delivered
to the clerk of court with the original of the will. There is @ef to the clerk that is usually
about $250. The original will will remain in the court casempanently.

> Most often the applicant is also the person named as exeicutbe will. But this is not
always the case. For example, the executor may be out of todh& applicant might be
some other interested party.
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10.2 Post Notice

When the application is filled, the clerk will give your casawamber. In Dallas County, the case
will be assigned to one of the three probate courts. Thenieenotthe application will be “posted”
by the clerk at the customary place. In Dallas County, theipgs are done on a long wall on the
ground floor of the George L. Allen, Sr. Courts Building. Thapprs are put on clipboards hanging
on the wall.

> Because so many postings are put up each day, nobody ew&totread them. If you want
to see if a case has been filed for a particular decedent, yidhealerk’s office and ask for
them to check the computer data base.

> If the posting process is done correctly, you can returnécctiurt for a hearing on the will
beginning on Monday next after ten days has passed from tsingoof the notice. This
Monday is called the “return date.” Figuring backward, y@naow see that there is a
deadline each week on Thursday for the Monday two weeks Iater to get all my filing
done by the end of business Wednesday. If you file on Thursgayincrease the risk that
something will go wrong, the notice might not get postedlfriday, and you will have to
wait another week.

> The postings are done in-house by county employees with lpftem the attorney. If
there is a typo or other problem with the posted notice, thiidikely be eventually noticed
and you will have to start over. It's rare to have a postingopgm (once a decade in my
experience). | usually don't bother to check the postedceotBut if someone is flying in
from out of town for a probate hearing, | then will check thiaton personally. | would hate
for the witness to arrive only to learn that the hearing haanbmanceled at the last minute
because of a glitch in the posted notice! True, the clerk ddlethe work on the posted
notice, but it's my responsibility to be sure it gets donéntig

o> The purpose of the posted notice is to let the world know wbatare up to. You may know
how a lawsuit is started in other courts. A non-probate ctesswith a plaintiff who sues a
defendant. The case goes nowhere until the plaintiff letsdsfendant know about the suit
by “serving” papers on the defendant. Then the defendanexad has until Monday next
after 20 days have passed to file his answer in the suit. Walywyou start a typical Texas
probate case, you don't have to give notice to anybody inquaarr. You just let the whole
world know by posting the notice.

> The posted notice speaks to the world — at least in theoryhérreéal world, nobody will
learn anything as a result of the posting unless they areysavaugh to contact the clerk and
ask the right questions. A lot of wills sneak through prolisgéore the persons who might
oppose them learns anything about the application. Stétfiedeshtly, if you have an interest
in the estate of a decedent and someone else may have possdghe decedent’s will, you
may have to protect your position by actively checking on twhaappening.

o> Caution: in Denton County the rules are completely oppositeapplicant will be required
to give actual notice to the folks who would usually have theatest interest in the case.
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10.3 Set a Hearing

As soon as you know the return date, you can set a hearing bddteaor later. Each court has its
own docket and policies for setting the probate hearings. have to call to see how the game is
played in your court.

o> Many hearings are before the judge. Other hearings wind gréo@n assistant judge or
an administrative assistant trained to do routine hearirghen you never see the judge
although he will sign the order you seek. These days two oftlets in Dallas County set
all the probate hearings by appointment. One court has agr*bpuse” each Monday.

>> Probate judges try hard to have routine probate hearingsnan But emergencies come up
in every court, and your hearing in probate can be delayed.

o> Normally you can get a hearing on your return day or soon #fere | try to schedule
hearings on Tuesday or Wednesday. There is too often a lahdatmosphere on Monday.

10.4 Wait Out the Time Before the Hearing

The purpose of the minimum 10 day waiting period is to giveeaththe opportunity to oppose
what you are up to. If someone wants to contest your offer @fhl, his best opportunity is to
oppose the will before you have your hearing. He can, witlzogteat effort, stop the music by
filing an opposition to the will. This opposition will instdyp move the case off the uncontested
docket (that moves fast) to the contested docket (that nglges. By filing the contest before you
get the will admitted, the opponent places the burden on gqurdve that the will you offered is
valid. If the opponent waits until after the will has been dttiea to probate and then contests the
will, the burden will then be on the opponent to prove the wgilinvalid. This shift in the burden
of proof is probably the most important factor in determgithe fate of most will contests.

10.5 Attend the Hearing.

Like Woody Allen said, 90% of success at the probate heasmg$howing up on time.

> You usually don't have to bring anything to the hearing. Ytawyer should bring all the
papers needed. You do not need to bring a death certificateerfWhe Texas probate laws
were written, there was no such thing as a death certificate.)

>> All the judge wants is to hear is testimony from you under oalbrmally you will answer a
few questions to show the judge that the decedent is deadhahyldu are in the right court.
In other words, your main task at the hearing is to keep thggutbm going to sleep.

o> Of course, there can be special problems. There may be rassiakthe documents —
“minor technical defects” — and your lawyer will try to comae the judge to overlook
them. If more than 4 years have passed since the decedenttlugedill is late and you
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must preform well indeed to get the will admitted. If the vdbbesn’t have an adequate Self-
Proving Affidavit, the lawyer will have to give proof that tldecedent was of sound mind,
that the witnesses were in the presence of the decedent vehsigied the will, etc. This
likely will require testimony from one of the witnesses te thill.

o> After the judge has heard your testimony and is happy withatitle he will sign an order
accepting the will as the true will of the decedent and apjpayrthe executor. If in a good
mood, the judge may wish you luck.

10.6 Take the Oath of Office

Next the executor must take the oath that he will do a good Mtxrmally the applicant is the
executor and takes the oath immediately. But it is not necgder the executor to attend the
hearing. In that case, the executor can take the oath befartagy public. By taking the oath, the
executor “qualifies.” When the executor qualifies, the jubdge passed most of the responsibility
for the estate on to the executor. The only routine duty ramgifor the judge is to see to it that an
inventory of the estate is filed. By qualifying as executan yare taking on serious responsibility.
And you can’t resign as executor like you can write a letteresfgnation to the garden club. You
do not want to become the PR of an estate unless you know whatngagetting into.

10.7 Get Letters Testamentary

Letters Testamentary (“LT”) is a document furnished by tlegkcthat says you are the duly ap-
pointed executor. It's your badge of office now that you adeng into Dodge. Everybody you will
deal with knows about the LT, and they want a copy for their file

10.8 Notice Beneficiaries

For decedent’s dying on or after September 1, 2007, a newrezgent is for the executor to give
actual notice to every beneficiary named in the will.

> The executor has 60 days to do this.

— Most beneficiaries will be able to speed the notice processgaby signing a paper
called a waiver.

— Beneficiaries who don’t sign waivers must be mailed noticedyified or registered
mail, return receipt requested.

— There are a lot of angles in this new law. Don’t be too surpri$gour lawyer has to
do some research or talk to the probate court staff about this

o> 90 days after the will is admitted, the executor must file arepn the notice process with
the court. If you fail to handle this correctly, the court cammove you as executor and
appoint someone else.
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10.9 Publish the Notice to Creditors

One of the jobs of the executor is to deal correctly with dadi There are several provisions in
the Probate Code about giving notice to different kinds efltors. I'll discuss here only one of
these — which is required of every estate — and is called thatitid to Creditors” (“NTC”).

The Probate Code tells the executor to publish the NTC wiBirdays after getting LT. The
notice is published once in a newspaper and tells credittus i& in charge and where to send
claims. There is at least one newspaper geared up to pubbsk notices for each court. In the
big counties, this will be an obscure paper that focuses erilégals.” In Dallas it is theDaily
Commercial Record (not theDallas Morning News). In small counties, the NTC may go in the
popular local paper. (Curiously, the smaller the county,itiore expensive the notice may be.)

o> So what is the penalty if the executor doesn't file the NTC? Wehere was a creditor who
didn’t know about the death of the decedent and who didn’pgét, he can collect from the
executor personally.

> The typical executor is a widow who inherits the whole est&iee knows all the creditors,
has the ability to pay them promptly, and does so. In thissibn, there seems to be no ben-
efit to paying for a NTC. Some widows worry that publishing MiEC may tip off criminals
and increase the risk of a burglary or other unpleasantr&ssnany executors just ignore
the NTC.

o> On the other hand, there are situations where the executatdshot take on any risk from
dealing with creditors. A professional executor will alvgdite the NTC. If you are serving
as executor for other family members or for a deceased frigmdshould file the NTC. If the
decedent has a lot of debts or was involved in business dbalexecutor must be defensive
and careful. Then the standard NTC will likely be only one aftember of measures to be
used by the executor in dealing with the creditors.

10.10 File the Inventory

The Probate Code calls for every executor to file an inventorgome places, the inventory may
be ignored, but in all the courts | know about in the DallastMgorth Metroplex, you will have
to do this. The inventory is not a balance sheet or a stateoferdt worth. The purpose of the
inventory seems to be to give the judge a list of propertias plass through probate and that are
potentially available to the claims of creditors.

>> Let’s discuss first what isot put on the inventory. Here’s a list of items that usually are
omitted:

— Real estate outside of Texas

x Non probate assets:
- Life insurance (unless payable to the estate)
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- Retirement accounts like pension, 401(k), or IRAs (unlesgple to the es-
tate)

- Multi-party accounts like accounts passing by survivgeshi

- Property in a living trust that continues after death
x Homestead and other property exempt from the claims of tedi
«x Debts owed by estate to others

> Here are items that are included:

— Real estate and minerals in Texas

«x Personal property everywhere that passes through the will
x Debts owed to the estate

o> The inventory is a court document of public record that amycan read. But you can tell
that the inventory rarely gives an accurate idea about theed¢ondition of the estate. For
this reason, people seldom examine the inventories. Stifhe folks can’t stand the idea
that strangers can learn anything about their financialeraftom the inventory. Then a
revocable living trust for property may be the way to go. Alsoexceptional cases, | have
been able to convince courts to seal inventories.

> The inventory is usually due 90 days after the executor fiesalby taking the oath of office.
If you need more time or you want to file the inventory when ydei the estate tax return
(nine months after the date of death), the judge will usugilhe you an extension.

10.11 Conduct the Business of the Estate

This includes all the leg work and possible legal actions ¢tha be required to locate and protect
assets, deal with creditors, conduct and dispose of theddate businesses, pay the decedent’s
taxes and taxes of the estate, and get the assets eventuddly folks who inherited them at the
moment of death under the will. Sometimes this takes onlywadays. On the other end of
the rainbow, some estates thrash around for a decade o lbafgge they are concluded. This
presentation is an overview designed you help start yowunafie right direction — | can’t cover
routine administration here in detail. But still, here afew observations about the conduct of a
typical independent administration.

10.11.1 Secure the assets fast

If may take weeks to become executor. So if security is a prabbick up the cars and change
the locks immediately. Usually you don’t have actual autlydo do these things. But when you
are appointed executor, your authority will relate back® moment of death. If you are dealing
with valuable assets and you are nervous about taking cloargeur own, you can ask the court
for a temporary administration (discussed later in thiseneation) to allow you to protect estate

property.
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10.11.2 Collect non-probate assets

This is done by providing a copy of the death certificate. Faneple, you send a certificate and a
claim form to the insurance company. They will send a checkédeneficiary in a few days.

10.11.3 Estate bank account

Sometimes you can keep using an old account of the decedé¢n¢ &state account. But most
people open a special account just for the estate. To do thiswil need Letters Testamentary
and a taxpayer identification number.

10.11.4 Accounting

Most estates don’t require much or any accounting. On therdtand, a complicated estate may
demand thorough accounting from the start to finish.

For example, a married decedent owned separate and comyrpunjterty and had separate and
community debts. He left property to children from from histfimarriage and the rest of his es-
tate was put into trusts. Death taxes were due. The trusts pragisions for his second wife. On

her death, the property remaining in one of the trusts goésetehildren from the first marriage

and the property remaining in the second trust goes to atgh@te widow and the step-children

don’t get along very well. This is a large and complicatectest There must be accounting for
everything:

o> First you have to determine what is in the decedent’s estadewdnat the interest of the
widow is in the decedent’s community property.

> Next you account for debts to be paid by the estate and by ttiewvi

> Because this estate will take some time to settle, therdo@itingoing expenses. These costs
will fall on someone (depending on the terms of the will andisiens of the executor) and
must be accounted for.

> The death taxes come out of someone’s hide, and you havedarador that.

o> Finally, you reach the point where you are ready to makeiligions to the children and
put money in the trusts (“fund” the trusts). There be liketydn extensive agreement drawn
up that shows to the penny who winds up with what and everyholiipe asked to sign off.

> Of course, the story isn’'t over when the trusts are funde@. Widow wants as much income
from the trusts as possible, regardless of the risk to tts ¢tarpus scheduled to go eventually
to the children and the charity. The children and the chavéwt the trustee to invest in risk-
free assets, but these don’t provide much income. The &usik have to manage this
situation for a long time and will need accountings to backigpwork. When the widow
dies and the remaindermen come into their glory, there wilalfinal accounting of some
sort and the remaindermen and executor of the widow’s estayebe asked to sign off.
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> In 2003, the Texas Legislature passed landmark new lawst éi®@ccounting issues that
come up in complicated estates. But there are no Texas rbtag ¢he forms for an ac-
counting for an independent administration of an estateroa trust. The most authoritative
resource for accounting for trusts and estates ig-tbeciary Accounting and Trust Admin-
istration Guide written by R. Whitman and D. English and published by ALI/AB2002).
You can buy specialized software that follows the prin@get out in thé&uide.

10.11.5 Taxes

The executor ipersonally responsible for taxes due. Let’s say you don'’t correctly fheytaxes
and then distribute the estate to the beneficiaries. Whetathman gets around to sending the
bill, he can try to collect from the beneficiaries. But he vpitbbably find it easier just to come
to you. Generally, the law says you must pay the taxes out of gavn money and then you can
collect from the beneficiaries. There are various ways feretkecutor to protect himself from tax
hassles, but | have seen some executors get pretty peevedtheyefind out they are stuck with
this responsibility. Here are the most common taxes you magunter as executor:

o> Decedent’s unpaid back income taxes (Oh, no!)

>> Sales taxes for decedent’s business

>> Real estate taxes

>> Income tax on the income of the estate (Form 1041)
> Gift tax for the decedent (Form 709)

>> Estate tax (Form 706)

o> Tax on generation-skipping transfers

> Death taxes to Texas and other states with which the decbddrdufficient contact

10.11.6 Deal with creditors

The first step is to find out what debts the decedent appearavi® &nd who else besides the
decedent may share liability for them. There are procedavagable to require the creditors to
authenticate the debts so you can weed out those that shoulterpaid. Sometimes a creditor
fails to play by the rules and may lose his right to collecthHre are a lot of debts, remember that
the homestead is exempt. You can also set aside a familyalosvto provide for the widow and
dependent children for a year, and that property will beiofftk to creditors. If the probate estate
still appears to have more debts than assets, certain falaamgounts passing by non-probate
means may be liable for debts.
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10.12 Close the Estate

Now we come to the best part. To close the estate in Texas yonatly do absolutely nothing.
True, if you are dealing with a larger estate, there may beemeny at the lawyers’ office, called
a closing, where everybody signs papers saying they weagetteight. You may have to pay
death taxes and eventually get a “Closing Letter” from th8.IRut you will likely do nothing in
the probate court to officially close the case opened on ttageeAll this comes from the fact that
we are dealing with an independent administration of artesta

> An independent administration in Texas is like General Mdod — it never dies, but only
fades away. Remember when you filed the inventory of theeestad the judge approved
it? From that time on, the judge had no jurisdiction over tigependent administration. He
has nothing to do with it unless a special problem should copeith a specific provision
in the law to give the judge authority to act.

>> Since you are operating independently of the court, thene iseed to close anything. One
benefit of this is that you can get fresh Letters Testamemtdoythe indefinite future in the
event you need them. The down side to the lack of closure ifatttehat you are never let
“off the hook.”

> Actually, there are a couple of exceptions to what | havegagt, but they are rarely invoked
in the real world:

— There is a procedure whereby you can file a paper in the pralatesaying that the
administration is closed. But the statute doesn’t give tkecetor any release from
responsibility for things done or things left undone. It'ismorth a toot to the inde-
pendent executor except he can later honestly write a kdigng, “I closed the estate,
and I'm not executor anymore.” Sometimes even this smatbfamay make formal
closing worthwhile, especially to a professional executdh an unhappy estate, for
propaganda purposes or perhaps to attempt to get the stétutetations working in
favor of the executor.

x There is also a new procedure which lets an independent &xego back to to
probate court and try to close the estai¢h judicial discharge. To do this, you
start an independent lawsuit (under the declaratory juddgsngtatute), give per-
sonal notice to the beneficiaries, cook up an accountinghiocourt, and ask for
an audit and discharge as to matters fully revealed.

| don’t think this is going to be popular with the judges. Aftaaybe years of
complicated administration with no court supervision awdfeormal annual ac-
countings, you suddenly dump the mess in court and ask tlge jiackiss it. Good
luck. But the declaratory judgment case might give you a vealgring difficult
beneficiaries to settlement of disputed issues.

25



10.13 Cost of Independent Administration

Independent administration in Texas reduces contact iélptobate court, and the court fee itself
is usually about $250. Most executors in Texas don't chargghang. The fees of professional
executors are usually based on published and competithedstes. Finally, estates lawyers in
Texas usually charge by the hour. (Maybe estates lawyetsahcounties still can sometimes get
a fee based on a percentage of the estate.) So the vast snajagitates in Texas are handled at
low cost to the survivors.

But if you are in an troubled situation where the estate isdtened with dangers from credi-
tors, bitter tensions between beneficiaries, poorly writiéll provisions, and the like, you may
not want an independent administration. Perhaps you stemék a safe harbor in a dependent
administration under full court control — which happens émiy next topic.

11 WHAT'S DEPENDENT ADMINISTRATION?

You have heard about a fearful monster called “Probate”ithattacked and slain in books with

titles like “How to Avoid Probate.” Well the probate proceassother parts of the country has

acquired a bad reputation for being too complicated andresipe, especially for modest or simple

estates, because everything is done under close superafibe probate court. And in some

places, the probate process is infected with high fees #rcturts (which are really taxes) or

lawyers (which then becomes a source of patronage for thgeladrom the judges supported by
the lawyers in elections). Often these probate fees arellmspercentages prescribed in the law,
which can result in huge windfalls when the estates are large

11.1 Dependent Administration Needed in Special Cases

So you may be surprised to learn that the basic form of prabdtexas is the same as elsewhere —
“full blown” dependent administration under close supsiom of the court. Technically, dependent

administration is the default procedure in Texas. Indepahddministration is the exception that

has all but completely gobbled up the rule. So when do you balependent administration?

11.1.1 Intestacy where all beneficiaries don’'t agree on an dependent administration

The most common dependent administration arises from thatgin where the decedent did not
have a will. There may be doubts about who the heirs are. Soreeiou can’t find a known heir.
Or you know the heirs, but they can’t agree on what to do. Isetdfficult situations any heir
can get the ball rolling by starting a dependent adminisinavith an appropriate person named
as administrator.
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11.1.2 Creditor problems

Another fairly common situation where a dependent adnratisin is used is the estate with too
many creditors. If it appears the estate doesn’t have enmgiey to pay all the bills and creditors,
the estate is said to be insolvent. An estate can’t go to logbéy court. So if the estate is insolvent,
a dependent administration may be the ticket. This give diegnal representative a set of rules
to provide care to the widow and needy children while coifertlaims of the creditors. Creditors
who make their claims correctly then share on a fair basisiate property that is left over. In
other words, when the decedent leaves lots of debts, a depeadministration can function like
a bankruptcy court.

11.1.3 Waring beneficiaries

Say you are in line to be executor of a large estate. But bgfovecan even offer the will for
probate, you start getting lots of letters by Certified M&RR from the lawyers of different
beneficiaries making all kinds of conflicting demands. Maibéest for you to switch from the
independent status given to you in the will to the dependesden Then you can get instructions
from the judge when needed. Also, the beneficiaries may fietleetter about you once you have
exposed yourself to all the formality and checks and balknoelved in a dependent estate. If
you can calm everybody down this way, the dependent admatish may turn out to be cheaper
than a turbulent independent effort.

11.1.4 Interconnected estates

Sometimes an estate may be closely connected to othettibiigar another estate in a way that
suggest a dependent approach. For example, a business chhais arfe died together in a tragic
plane crash. There were several complicated business&isebs and personal debts, and other
financial issues. Both spouses had separate property andwaity property together, and both
had children from earlier marriages. Federal estate tagpeaaed likely be due on one or both
estates. One of the spouses died without a will. The otheahaidi written in foreign language,
lodged with a Notary Public in another country, which digrited a child. There were issues
where the two estates were at loggerheads. Children of Ipmthsgs took the normal steps to
open two independent administrations to be operated idlplrBoth cases came to the attention
of the same judge, who ruled that independent administratmuld not be appropriate for either
estate. Both were handled dependently, and the lawyersafbr estate were required to cooperate
in many ways. This was a costly way to go, but it was probabtyeb¢han the chaos that would
have resulted from these two estates at war in independemhesdrations.

11.2 When Are You Going to Tell Me What it Is?
OK, in a dependent administration, you have all the stepsdudised earlier in this presentation

when describing an independent administration. But sogese over those steps the following:
In dependent administration, the judge is in charge of th&tesnd personally responsible for it
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from the beginning to the bitter end. The judge can’t do thekdomself — he just doesn’t have
time. So he appoints a PR called the “administrator” to dowbek. To protect the estate, the
judge requires the PR to buy a bond from an insurance complmg.PR can do a few things
(like pay insurance and taxes) without permission of thg@dBut the PR must have a hearing
and get an order from the judge to do anything much fanciar that. All the property of the
estate must be locked up tight. There are mandatory prosdmr dealing with creditors which
operate like a bankruptcy case inside the probate case. \Eachthe PR makes an exhaustive
accounting to the court that rhymes to the penny with the laackunts. At the end, there is a final
account and the PR distributes property as ordered by the. Cthe court requires releases from
the beneficiaries before they get anything from the estdte.cburt then discharges the PR from
further responsibility, and it thereafter becomes verfialift for anyone to question the actions of
the PR while the PR was in office.

11.3 How the Bond Works

| mentioned earlier in this presentation the personal liighof the judge for estates under his

control. Let’s work through an example of the chain of pesaesponsibility in a dependent

estate. Suppose the judge appointed X as dependent PR dbss &s/en though the estate was
worth more than $1,000,000, the judge required a bond of&3M0,000. The judge did not require

proper annual accountings for several years. X steals miwoeythe estate and turns up dead in
Las Vegas. A successor executor is appointed, who can’t fost of the estate. The heirs are out
$800,000. What will happen?

> Well, the successor executor will sue the estate of the foerecutor and the bonding
company who provided the bond covering the “former.” Thatesof the former is broke,
so the bonding company pays the $300,000 loss to the sucgafiso a tremendous battle).

> Now the bonding company is short. The successor executortthendheirs are still out
$500,000. Next everybody will sue the judge and the judge’sling company.

> Because the judge did not require an adequate bond and goodrdings, he may be found
grossly negligent. The judge’s bonding company will pay $860,000 and the additional
$500,000 (after a tremendous battle). The judge’s bondingpany will then sue the judge.

Now you can understand why probate judges get real perdgiakeut dependent administrations.

11.4 Cost of Dependent Administration

Court costs for starting a dependent administration areitathe same as for an independent ad-
ministration. Thereafter the court will charge filing febst these are usually minor compared to
the value of the estate. The cost of annual accountings aldahd premiums are more signifi-
cant but not exorbitant. The PR may charge a fee, but thatduoaimally be line with what an
independent executor might charge. The real cost will yiked legal fees. There will be fees for
taking routine matters to the judge for approval, and thess tan be avoided in an independent
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administration. Finally, most dependent estates havedggllproblems that must be solved no
matter what the mode of administration. These fees will bgeldbut might be even larger without
the structure provided by court control.

12 TEMPORARY ADMINISTRATION

12.1 For Emergency

It usually takes two to three weeks to get a PR appointed. Somagthere is estate business that
can’'t wait that long. For example, the decedent died ownm@&wheeler full of ripe watermel-
ons. Or the decedent’s mansion is full of valuable antiquesaat and lots of people have keys.
You may need a temporary administration (“TA"). You can dskc¢ourt to create a TA on the spot.
This can even be done orally by the judge. But usually thetebsian emergency hearing with
the judge in court, maybe during lunch hour. The idea is tathslcourt for the minimum powers
needed to take care of the emergency. The judge will likelgre&ty stingy on granting emergency
authority, and he may well turn down a TA if he thinks the peshlcan wait.

12.2 During Will Contest

If a will contest breaks out, you have an emergency plus thesipdity that there may not be a
regular PR for quite some time. In this situation, the judgeynif requested, appoint a TA with
whatever list of powers is needed to take care of the estailehmthe contest is over. The TA will
have to get a substantial bond, file an inventory, and evéyntaccount for everything he does. |
don’t cover the subject of will contests in this presentatiBut | will point out that will contestants
frequently ask immediately for a TA. This is designed to ermdms and perturb the proponent of
the will, and thereby increase leverage for a settlement.
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